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1 Introduction 

The New South Wales Minerals Council (NSWMC) appreciates the opportunity to contribute to the 

review of infrastructure contributions in New South Wales being undertaken by the NSW Productivity 

Commission. 

It’s well-established that mining projects contribute significant economic and social benefits to local, 

regional, State and the National economies. Mining projects are also subject to a range of fees, taxes, 

levies, and contributions which combined, are significant.  

In 2018-19 the NSW mining industry directly spent almost $14 billion on wages, suppliers, community 

groups and government payments in NSW, including over $2 billion in royalties to the NSW 

Government. The mining industry directly employs 40,000 people1 in NSW and supports the jobs of 

tens of thousands more working in over 7,000 mining supplier businesses across NSW. 

The coal industry is the largest export industry in New South Wales, and the second largest export 

industry nationally after iron ore. NSW exported around 168 million tonnes of coal in 2018-19, 

representing over 40 percent of national coal export volumes. 

It’s noted the “Issues Paper – Review of Infrastructure Contributions in New South Wales” (Issues 

Paper) primarily deals with contributions associated with urban development. Whilst it’s understood 

urban development makes up the majority share of developer contributions in NSW, the review should 

also give adequate consideration to other industries which also provide significant contributions.  

For example, the NSW mining industry has contributed around $60 million to a relatively small number 

of local councils with mining projects through Voluntary Planning Agreements (VPAs) over the last 5 

years, which is in addition to royalties, rates, land taxes, wages and other local community 

contributions. Rates alone over the same 5-year period paid by mining companies totalled almost 

$200 million.  

NSWMC supports the holistic review of the use of development/infrastructure contributions in NSW, 

which includes consideration of all infrastructure funding sources, as well as principles that achieve 

greater “certainty, transparency, efficiency and fairness (equity) in the setting of infrastructure 

contributions”. 

Feedback from NSWMC is largely contained to those provisions relevant to the establishment and 

operation of mining projects in NSW, with an emphasis on issues mining companies commonly 

experience around the use of VPAs. 

The use of VPAs for determining contributions for mining projects is increasingly problematic for the 

industry and is causing significant levels of uncertainty, frustration, and delays for projects. The current 

practice of requiring a proponent to obtain the agreement of the council/s on the terms of a VPA 

before the project assessment is finalised is creating an increasingly untenable situation where 

proponents are effectively being forced to agree to the councils request for contributions. The 

requirements requested by council often have little if any relationship to an actual increased demand 

for services generated by the mining project. The industry has raised this issue with government over 

a number of years with no satisfactory resolution to date. The uncertainty around what contributions 

will be paid and delays is resulting in significant frustrations for projects.  

VPAs, which were developed primarily for urban development projects, have been used by the 

Department of Planning, Industry and Environment (Department of Planning), local councils and 

proponents of mining projects as a default local contributions framework in the absence of a fit for 

purpose contributions framework. This is evidenced by the recently exhibited Planning Agreement 

Practice Note (DPIE 2020) which explicitly excludes its application to mining projects. In short there is 

 
 
1 Australian Bureau of Statistics - Labour Force Statistics 
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no regulatory or clear policy framework for governing development contributions from mining projects 

in NSW.  

VPAs can offer flexibility for both Councils and proponents as the terms are negotiable and not subject 

to the same legislative restrictions as other local contribution options. However, this flexibility, 

combined with the lack of a clear process has created significant challenges for both the councils and 

proponents. In short, the current approach for developer contributions in NSW is not effective. The 

absence of a suitable and predictable framework also creates an environment of mistrust between 

councils, the proponent and ultimately the local communities. 

In a report into Planning Agreements between mining companies and local councils commissioned by 

the Department of Planning in 2018, CW Strategic Planning Services noted that whilst this “flexibility is 

to some degree responsible for the popularity of VPAs, the negotiation process can complicate the 

approvals process and deliver a range of variable outcomes which may not reflect the impacts 

associated with the relevant mining proposal. There is clear evidence that the process results in 

inequity in the amount of contributions between projects and local government areas and delays in 

project delivery.” 

The use of VPAs for mining projects, and the practice of requiring approval from local council/s has led 

to a range of significant problems including: 

• Vastly inconsistent outcomes;  

• Contributions that have little, if any, relationship (nexus) to the actual demand for community 

services and local infrastructure expected to arise as a result of the project; and 

• Examples where councils have used the VPA approval process to frustrate/delay projects for 

the purposes of extracting higher contributions.  

The issues being experienced by the mining industry appear to be consistent with the discussion 

around VPAs as outlined in the Issues Paper. The Department of Planning, mining affected councils 

and NSWMC have attempted to reach agreement on a suitable and mutually agreeable pathway 

forward over years. Most recently, the Department organised for an independent Senior Counsel to 

facilitate discussions between NSWMC and the Association of Mining and Energy Related Councils 

(AMERC).  However, for a range of reasons, agreement on a methodology hasn’t been able to be 

reached. 

As part of the NSW Productivity Commission’s deliberations on infrastructure contributions in NSW, 

NSWMC and its members recommend that consideration be given to: 

1. Review to consider non-urban development (e.g. mining) - The review and subsequent 

recommendations consider other industries which make significant development contributions, 

such as the mining industry, and not be limited to urban development only. 

2. A transparent, efficient and certain contributions framework for mining projects 

administered and determined by the NSW Government - Based on the unique 

circumstances associated with mining projects, development of a fit for purpose and efficient 

State based contribution framework developed by the NSW Government that is applicable to 

mining projects that addresses: 

o The total contributions mining companies deliver through royalties, rates, land taxes, 

local economic activity, developer contributions, other voluntary community 

contributions, and conditions of development consents. Developer contributions 

payable by the mining sector under the planning legislation should be considered in 

this broader context of the totality of taxes, rates, charges and other contributions 

made by the sector, to ensure that there is no double-dipping or duplication of 

contributions and that the mining sector is not being required to pay more than its ‘fair 

share’.    
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o A contributions framework that creates a clear set of rules based on the actual 

demand for community infrastructure and services generated by a mining project and 

removes the ability to obtain contributions for non-related matters, and double-dipping.  

o An equitable, simple and efficient contributions framework based on a transparent and 

enforceable calculation/methodology (for both roads and community infrastructure) 

that is administered by and determined by the NSW Government as part of the SSD 

assessment process. 

o The contribution plan for mining projects should be developed by the NSW 

Government and include consultation with the NSW mining industry and mining 

affected local councils.   

3. Certainty around Rates - Maintain appropriate State Government regulatory oversight over 

the NSW rates framework to ensure councils are unable to unreasonably impact on particular 

rating categories, and that any increases in rates are transparent and justified. 

As the Issues Paper correctly notes, improved efficiency and certainty in the infrastructure 

contributions process and outcomes for projects will ultimately contribute to an improved investment 

environment in NSW. The economic impacts associated with COVID-19 will place the NSW economy 

under significant pressure for some time to come. Under these challenging circumstances, it’s 

imperative that industries with a proven track record of providing thousands of jobs and billions in 

investment, such as the NSW mining industry, are encouraged under a reasonable and certain 

regulatory environment.  

The review provides a genuine opportunity to address the long-term issues around inequity, 

uncertainty and inefficiency of the contributions framework as it’s currently being applied to mining 

projects in NSW.  

NSWMC and its members would welcome the opportunity to be directly involved in the review of the 

NSW Infrastructure Contributions going forward.  
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2 Economic Contribution of the mining industry 

The following information is provided for the purposes of understanding the total economic contribution 

mining companies in NSW make to local, regional and the State economies to assist in the review of 

infrastructure contributions for mining projects.  

As highlighted below, the economic contribution of mining projects is significant, and flows to a diverse 

range of areas. The review being undertaken by the NSW Productivity Commission provides an 

opportunity to examine the efficiency of development contributions accrued by local councils from 

mining projects relative to all other taxes, levies and contributions, and to ensure any future 

contributions scheme applicable to mining projects: 

• Avoids duplication of charges; 

• Is genuinely linked to the delivery of additional demand for local infrastructure and services 

created by the project; and  

• Provides certainty and consistency of both process and outcomes.  

Experience has shown the current approach of negotiating VPAs for mining projects on a case by 

case basis with individual councils in the absence of a State-wide framework fails to meet the 

objectives and principles as outlined in the Issues Paper.     

In 2018-19 the NSW mining industry directly spent almost $14 billion on wages, suppliers, community 

groups and government payments in NSW, including over $2 billion in royalties to the NSW 

Government.  

The mining industry directly employs 40,000 people2 in NSW and supports the jobs of tens of 

thousands more working in over 7,000 mining supplier businesses across NSW. 

The coal industry is the largest export industry in New South Wales, and the second largest export 

industry nationally after iron ore. NSW exported around 168 million tonnes of coal in 2018-19, 

representing over 40 percent of national coal export volumes. 

2.1 Economic Contribution to Local Councils 

Mining companies make significant contributions to the councils within which they operate (and 

therefore local services and infrastructure) through: 

• The payment of rates  

• Developer contributions (such as the building or maintenance of roads) agreed as a condition 

of planning approval 

• Voluntary community contributions 

• Works in kind associated with any local approvals (e.g. s.138 Roads Act approvals) 

• Economic activity through the purchase of local goods and services associated with the 

operation of mining projects 

During 2018/19, contributions from mining companies to local councils totalled over $95 million, 

consisting of: 

• Rates - $45.1 million 

• Other contributions - $32.7 million 

 
 
2 Australian Bureau of Statistics - Labour Force Statistics 
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in the absence of a fit for purpose or defined contributions framework that is directly applicable or 

suitable for mining projects.  

Mining projects, which are categorised as State Significant Development (SSD) are assessed by the 

Department of Planning under the provisions of the EP&A Act, and typically determined by the 

Independent Planning Commission (other than modifications). 

It’s noted that in 2015 the NSW Government released draft Planning Agreement Guidelines for State 

Significant Mining Projects‘ (‘VPA Guidelines‘) for public comment which aimed to assist local councils 

and proponents of State significant mining projects in negotiating planning agreements under section 

93F of the Environmental Planning and Assessment Act 1979 (‘EPA Act‘).  

Whilst the principles were generally agreed to, the draft document, which was never finalised, 

provided guidelines only and ultimately would not have compelled a council or proponent to comply to 

the requirements. Irrespective of this, the guidelines were never finalised and as far as NSWMC is 

aware have not been used by industry or councils to assist in resolving VPAs. 

The lack of a suitable regulatory framework combined with the process for negotiating VPAs has 

resulted in a number of significant issues for proponents of mining projects as discussed below.   

3.2 VPAs are not ‘Voluntary’ 

As the name suggests, an essential element of the VPA is that it is meant to be voluntary on the part 

of the proponent. Experience over the years however has shown that a number of councils are 

exploiting the dynamics of the planning approval process for SSD projects, resulting in outcomes 

being imposed on proponents, and proponents having to accept unsatisfactory outcomes due to 

potential time and cost penalties. 

Whilst the approach by some councils has been questionable, the practice is allowed to occur in the 

absence of any State Government-imposed regulatory framework that is specific to the mining 

industry. The lack of oversight is evidenced by the recently exhibited Planning Agreement Practice 

Note which explicitly excludes its application to mining projects. In short there is no regulatory 

framework governing the process or outcomes for development contributions for mining projects in 

NSW. 

In terms of finalising a VPA, the Department of Planning typically encourages the proponent of a 

mining project to engage in discussions with the relevant council for the negotiation and agreement of 

financial contributions under a VPA. In some cases, mining projects can cross multiple local 

government areas, in which case proponents re required to negotiate separate VPA terms with a 

number of councils. For example, CleanTeq’s Sunrise project’s VPA required negotiation with Lachlan 

Shire Council, Parkes Shire Council and Forbes Shire Council. 

Experience has shown however, some councils have used this process as an opportunity to demand 

contributions above and beyond those that could be reasonably linked to an actual increased demand 

for community infrastructure or services because of the development. The councils can achieve this 

outcome by protracting VPA negotiations to the extent there is no agreement at the point where the 

SSD assessment is nearing completion, often after several years of assessment.  

At this point, the matter becomes time critical for the proponent, and with limited ability to rely on a 

regulatory framework or the intervention of the State Government, the consequential delay to the 

project approval process and financial penalty involved often results in the proponent agreeing to the 

demands made by the council. In this respect, the VPA ultimately agreed to can hardly be 

characterised as "voluntary". 

3.3 The Mining Industry Issues with VPAs are Well Known 

The NSW Government has been aware of the issues around VPAs for mining projects for some time 

and has actively attempted to assist discussions between AMERC and NSWMC to reach agreement.  



 

NSW PRODUCTIVITY COMMISSION | 5 August 2020 16 

NSWMC has been advocating for more certainty of both process and outcomes associated with VPAs 

for a number of years. 

In the absence of a suitable regulatory framework, NSWMC and AMERC entered a process in 2016, 

of working together to attempt to reach agreement on a suitable framework to govern the negotiation 

of VPAs between mining companies and councils. Whilst the discussions were constructive and held 

in good faith, and various levels of agreement where reached on a negotiation process and a 

methodology for calculating road costs, agreement was not reached on how contributions towards 

community facilities should be calculated. 

To assist this process, the Department of Planning Commissioned a report in 2018 to consider 

Planning Agreements between mining projects and local councils, which was undertaken by CW 

Strategic Planning Services. The report noted that whilst this “flexibility is to some degree responsible 

for the popularity of VPAs, the negotiation process can complicate the approvals process and deliver a 

range of variable outcomes which may not reflect the impacts associated with the relevant mining 

proposal. There is clear evidence that the process results in inequity in the amount of contributions 

between projects and local government areas and delays in project delivery.” 

On community contributions, the report concluded: 

“…..both parties advocate different methodologies for calculating non road related 

infrastructure contributions. Fundamental matters underlying these differences relate to the: 

• need as identified by the NSWMC that there must be nexus between the project and 

the contribution, in particular infrastructure requirements resulting from population 

change; and 

• view of MERC that the methodology should include the ’broader community and 

socio-economic impacts’ associated with mining development within the local 

government area consistent with the voluntary nature of VPAs”. 

The report also noted the need for an agreement on a community (non-roads) contributions 

methodology that provides consistent, timely and sound planning outcomes is fundamental to the 

success of the VPA package. Without it there will continue to be inconsistent outcomes and project 

delays. 

In response to recommendations from the CW report, the Department of Planning agreed to engage a 

Senior Counsel to facilitate negotiations between AMERC and NSWMC.  

After three negotiation sessions in 2019, agreement was still unable to be reached on how to 

determine community infrastructure. At the conclusion of discussions, agreement was reached on:  

• a process for negotiating VPAs; 

• a roads contribution calculator; 

• a set of guiding principles and calculation options for determining community contributions for 
mining projects. 

The guiding principles which outline a range of methodologies that could be used have no statutory 

weight and are voluntary. As such they offer little in terms of certainty. 

3.4 Lack of Nexus between Contribution and Actual Demand for Services 

The Issues Paper contemplates if planning agreements should require a nexus with the development, 

as for other types of contributions. It notes the clear need to find a balance between the principles of 

equity, efficiency and certainty that retains the best features of the current system but is more easily 

understood.  

For mining projects there’s often a lack of a clear and direct link between identified impacts on local 

infrastructure and requests for contributions. There are often expectations from councils that 

contributions do not need to link to impacts. Examples of this include: 
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• Contributions that were in response to (agreed) infrastructure impacts were often informed by 

needs identified during consultation with councils, rather than conclusions of the project’s 

social impact assessment (SIA) or socio-economic assessment. 

• There are instances where a council has made multiple attempts to obtain funding for what it 

regarded as essentially the same impacts.  

• Councils sometimes request contributions that could not be classified as compensating for the 

impacts on local infrastructure and services, often in direct contradiction to findings of 

assessments. 

• Requests for contributions that are wholly unrelated to the actual increase in demand for 

infrastructure services related to the mining project. For example, contributions towards 

museums or tourist facilities. In some councils a generic approach is taken to VPAs where the 

proponent’s contributions need to be a minimum of 1% of the capital investment value, 

irrespective of the actual demand of the project on local infrastructure/ services. 

Whilst the general VPA guidelines support a flexible approach (note these do not apply to mining 

projects), they’re arguably designed to compensate for urban development that’s proposed to take 

place outside of the publicly endorsed development sequence/staging program, or agreed set of rules 

or development standards (e.g. additional height). In this circumstance there may be sufficient 

justification to impose a flexible compensation mechanism. 

Mining projects however, which are enabled by the Mining SEPP which applies across the State and 

are limited to where the resource occurs, should be considered differently to urban development 

projects in terms of calculating development contributions.  

Furthermore, mining projects are subject to years of assessment against a range of environmental 

standards to ensure they minimise impacts on the surrounding environment. Where unmitigated 

impacts are considered unreasonable, the proponent is almost always forced to rectify the issue 

through either change to the project or conditions of consent. (e.g. compulsory land acquisition or 

noise amelioration requirements).    

The comprehensive assessment also identifies actual impacts a project will have on local community 

facilities and services and how the proponent will mitigate the impacts through a social impact 

assessment consistent with the SIA Guidelines. In this regard, it is relatively easy to determine what 

additional demands on local facilities and services a mining project will have as this is clearly defined 

in the proponent’s environmental assessment documents, and often mitigation measures proposed. 

Other than contributions to road network improvements, the actual increase in demand for local 

infrastructure or services is often determined to be negligible given the majority of workers who live in 

a council area pay local council rates which pay for community services and facilities, and the 

dwellings they occupy would have been subject to its own contributions. This is particularly the case 

for modification applications which are often sued by councils as another opportunity to revisit VPA 

contributions. 

Experience has shown that VPAs for mining projects often require contributions for services that have 

no clear nexus to demand for infrastructure and services. This lack of nexus is further exacerbated 

when other contributions, taxes and levies paid by mining companies are taken into account, such as 

rates, that flow to a council.  

The lack of any requirement for a reasonable nexus for actual demand for services generated by a 

project, combined with the lack of process requirements is driving uncertainty and lack of transparency 

in outcomes. This uncertainty is exacerbated in the absence of any clear rules that apply across the 

State. 

In the interest of achieving certainty and transparency, its recommended the State Government should 

prepare/develop a methodology for determining appropriate contributions for a mining development 
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which is based on the actual increased demand for local infrastructure and services arising from the 

project.  

This should include a transparent and certain calculation methodology for both roads’ infrastructure 

and community infrastructure based on actual increased demand for such services.  

Such a contribution plan for mining projects would give certainty to councils, project proponents and 

the local councils from the outset, and would remove the current unsatisfactory issues around 

uncertainty, inconsistent outcomes and delays to projects.  

3.5 Inconsistent Outcomes 

Consistent with the observations outlined in the Issues paper, the use of VPAs for mining projects has 

resulted in inconsistent outcomes. 

In 2018, the Department of Planning engaged an expert consultant with specialist experience in VPAs 

and development contributions to review contribution offers between a mining proponent and a local 

council where agreement could not be reached.  

As part of the investigations, the expert consultant analysed 12 VPAs for projects in a range of council 

areas for the purposes of benchmarking the VPA offers from the proponent and the council. Amongst 

other findings, the consultant noted the benchmarking clearly shows “there is significant variation 

between the quantum of contributions paid among VPAs”.34  

The lack of consistency across the State for determining VPAs for mining projects unfortunately 

creates an environment of uncertainty for proponents where they are unable to forecast the potential 

cost when they undertake an investment decision to proceed with a project.  

3.6 Delays and Costs Associated with Prolonged Negotiations 

Delays to mining projects caused by VPA negotiations are well known to Government. As noted 

above, the dynamics of the SSD assessment process combined with the requirement to reach 

agreement with the local council is driving these delays and uncertainty. 

Experience has shown some councils have used the process as an opportunity to demand 

contributions above and beyond those that could be reasonably linked to an actual increased demand 

for services. The councils achieve this outcome by protracting VPA negotiations to the extent there is 

no agreement at the point where the SSD assessment is nearing completion (often several years).  

At this point, the matter becomes time critical for the proponent, and with limited ability to rely on a 

regulatory framework or the intervention of the State Government, the consequential delay to the 

project approval process and financial penalty often results in the proponent agreeing to the demands 

made by the council, irrespective of whether or not there’s a nexus to an increased demand for 

services.  

Whilst it’s noted that the Department of Planning has the ability to impose a condition of consent if an 

agreement on a VPA has not been reached prior to determination, it doesn’t resolve the fundamental 

issue of uncertainty of outcomes or potential for a council to delay the delivery of project. 

Reasons for the delays include: 

• VPAs being used to overcome revenue raising limitations, or as an opportunity to obtain 

unlimited and untied funding. 

• Public benefits being sought that are unrelated to a mine development. 

• Allowing the interests of individuals or interest groups to outweigh the public interest. 

 
 
34 GLN advice dated 9 November 2018 on United Wambo Coal Mine Project – VPA contr butions 
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• Council attempting to extract unreasonable public benefits from developers due to their 

peculiar statutory position. 

Negotiations need to be efficient, predictable, transparent, and fair to avoid unnecessary delays and 

disputes. There should be a clear and certain process incorporated into the overall assessment 

process (administered by the Department of Planning), based on clear and transparent State based 

rules regarding how contributions are to be determined.  

A State based contribution framework for mining projects would effectively address this issue as all 

stakeholders would be aware of contributions which would be based on a clear methodology, which 

would effectively avoid delays associated with protracted or delayed negotiations. 

Ultimately the Independent Planning Commission will decide based on the Department’s assessment 

against all of the regulatory requirements, which should include a State-wide contributions framework 

for mining projects. This approach would ensure councils, local communities and mining proponents 

have certainty in the process and would avoid unnecessary delays or additional costs to projects. 

3.7 Other matters for consideration 

The following other matters related to mining projects and VPAs should also be taken into 

consideration as part of the deliberations by the NSW Productivity Commission.  

It’s noted these issues would largely be addressed through a State-wide contribution’s framework for 

mining projects, that is based on actual demand for infrastructure and services and is administered by 

the Department of Planning as part of the overall assessment process. 

• Differences between New Projects and Expansions 

For mining projects, the same processes and expectations by councils for negotiating VPAs have 

been applied to expansions or modifications of existing projects as those typically applied to new 

mines and sites. This practice can often lead to a council revisiting or recommending a new VPA as 

part of a minor modification application which often has little or no impact on demand for services.  

Greenfield mining projects should be treated differently to Brownfield mining projects given they have 

different levels of impacts on demand for services. This principle should be reflected in any future 

contributions framework for mining projects. 

There should be clear rules that modifications do not provide an opportunity to reopen discussion 

around existing VPAs. As modifications are required under the planning legislation to be ‘substantially 

the same development’ as the existing approved development, it is unreasonable that councils should 

seek further contributions in relation to modification applications.  

• Mining projects cut across different Council boundaries 

Mining projects may be located across different councils and often have impacts which extend over 

multiple councils. Where this occurs, proponents are required to negotiate with two or more separate 

councils to determine development contributions that are suitable for all councils, which adds 

additional uncertainty and delay for a project. 

This is a further reason why a coordinated approach and consistent set of rules is required via a State 

based contribution framework. This would avoid situations such as CleanTeq’s Sunrise project’s VPA 

requiring negotiation with Lachlan Shire Council, Parkes Shire Council and Forbes Shire Council. 

 

  










