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Thank you for the opportunity to comment on the “Changes to the Infrastructure 
Contributions System in NSW”. Council congratulates the Department of Planning, 
Industry and Environment for the community consultation undertaken to date and for 
keeping council involved in the process. 
 
Council recognises the importance of having a transparent and accountable 
contributions framework and have already commenced a review of its own contribution’s 
framework with some progressive actions. We look forward to firming up and finalising 
our actions to continue to provide best practice and certainty for our community.  
 
It is noted that there is also an infrastructure contributions review being undertaken by 
the Productivity Commissioner and we seek further clarity on how the more immediate 
review of the Department be will be considered. We also seek the opportunities to 
contribute to this process. 
 
Following are Council’s general comments and on each of the exhibited document for 
your consideration. 

1. DRAFT PLANNING AGREEMENTS POLICY FRAMEWORK 

a) The practice notes states that in general, the use of planning agreements for the 
primary purpose of value capture is not supported and that planning agreements 
should not be used explicitly for value capture in connection with the making of 
planning decisions.  

Penrith LEP 2010 clause 8.7 allows for variation to FSR on certain sites if 
community infrastructure is provided (purpose is to capture value for the 
community). A VPA is the mechanism used to achieve this. The clause has been 
approved by the Department of Planning Industry and Environment and therefore 
a practice note should not override or be at odds with a Local Environmental Plan 
provision. The policy is existing and will provide infrastructure for the community. 
It should be noted that it is not council’s intent is to capture value as a source of 
general revenue. The intent is to deliver community infrastructure which is very 
well defined in the Penrith Local Environmental Plan 2010. It is recommended 
that the use of value capture for the purposes of infrastructure provision should 
be explored further. 

b) The practice note recommends that a draft planning agreement that has been 
signed by the developer should accompany a development application, with 
negotiation of the agreement occurring during the prelodgement phase of the 
application. This will not be possible most of the time or supported, as 
negotiations generally happen at the assessment stage when the full impact of 
the proposal is determined, and the agreement can be drafted to responds to this 
We recommend that a letter of offer to enter into a VPA is sufficient at the initial 
phase of the assessment of the application and executed prior to the 
development application being determined. 
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c) The Practice note states that agreements must not include benefits wholly 
unrelated to the development. We seek clarification on what is wholly unrelated. 
It may not always be possible or necessary to demonstrate a direct nexus. 

d) The acceptability test requires that planning agreements are directed towards 
legitimate planning purposes, that can be identified in the statutory planning 
controls and other adopted planning strategies and policies applying to 
development.  This is difficult to achieve if it is attached to a planning proposal, 
where a contributions plan has not yet been prepared and development is out of 
sequence. Furthermore, works may not be identified in a DCP or Contributions 
plan but still reasonable. 

Planning agreements is a tool for delivering innovative or complex 
infrastructure and public benefit outcomes. They provide a way to negotiate 
flexible outcomes in respect of development contributions that deliver 
sustainable development while achieving key economic, social and 
environmental objectives. Therefore, they should not be limited to matters 
identified in statutory planning controls. 

e) The practice note refers to submissions. The Environmental Planning and 
Assessment Regulation requires ‘notification’ of planning agreements. Does the 
practice note imply that there is an intention to change legislation to enable to the 
consideration of submissions? What is the extent of the consideration of these 
submissions? 

2. IMPROVING THE REVIEW OF LOCAL INFRASTRUCTURE CONTRIBUTIONS 
PLANS 

a) Three options are being proposed to update the thresholds that trigger the IPART 
review process. Council’s preference is to have no threshold. This will enable 
councils to provide for the required infrastructure that has been identified and 
needed to facilitate growth and development outcomes without having to go 
through the lengthy IPART review process and being left with a further shortfall. 
Furthermore, plans that go to IPART can only collect contributions for limited 
(essential works) infrastructure. The application of an essential works lists means 
councils cannot collect contributions towards important infrastructure that enable 
and create communities such as (but not limited to) community facilities and 
libraries. It should also be noted that items on essential works list do not reflect 
the directions set by the District Plans such as community facilities and 
biodiversity corridors. We suggest that any review of infrastructure contributions 
must also review the impact of the essential works in delivering infrastructure 
needed for and expected by our existing and future communities. 

b) The cost of land acquisition is a major factor in contributions plans which affects 
housing affordability. The impact of land cost needs to be considered if a 
threshold is to be maintained. There should be different indexation for land and 
works. 
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c) If the Department was of the view that a threshold needs to stay, then our 
preference would be one threshold of $45,000 for established and release areas. 
One value is easier to administer, instead of having to apply to DPIE for release 
areas.  

d) Consideration should be given to review threshold that excludes the land 
component of contributions.  

e) There are certain land and works within a contributions plan that deal with 
inequity between multiple land owners such as stormwater detention basins. 
Consideration should be given whether these should be included in the threshold 
or not, as premium value is being paid for these acquisitions. 

f) We support the implementation of an annual indexation mechanism in the 
instance that the department seeks to require a threshold that triggers the review 
process. However, we believe that a CPI index will be too low and needs to align 
more with costs and works within the plan, such as the building and construction 
index and a separate index for land. 

3. REVIEW THE IPART TERMS OF REFERENCE 

We support the: 

a) introduction of a targeted review of additional information to facilitate quicker 
review in situations where a plan has already been reviewed, allowing a targeted 
review rather than requiring IPART to review the whole plan when additional 
information is supplied. 

b) the simplification of consultation requirements so that IPART is only required to 
consult with the relevant council. While IPART may still consult with other parties 
as appropriate on a case by case basis and as detailed in the practice note, the 
updated terms of reference would not make this a requirement. 

c) the removal of the existing requirement for councils to re-exhibit an IPART 
reviewed contributions plan following the receipt of advice from the Minister’s 
nominee.  

However, we do not support the removal of the existing exemptions to the review 
process, known as grandfathered contributions plans. Penrith Council has one plan in 
schedule 1known as Claremont Meadow Stage 2 which is still in operation. There are 
works in the Claremont Meadow Stage 2 plan that are yet to be delivered. We seek to 
retain the grandfathering of this contribution plan as this could leave a funding gap for 
infrastructure in this plan where it exceeded any threshold introduced. We do not believe 
it is reasonable to require an IPART review of this plan after operating for a number of 
years 

4. CRITERIA TO REQUEST A HIGHER SECTION 7.12 PERCENTAGE  

a) The review is not proposing to increase the overall s7.12 maximum rate as 
specified under clause 25K(1)(a) of the EP&A Regulation, this will be 
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maintained at 1% of the cost of development. We do not support this. This 
rate has not reviewed since 2005 and may have been based on a different 
cost ratio between land price and cost of works. The standard maximum 
percentage should be reviewed and increased. 

b) Based on the principles in the practice notes, there are two sets of potential 
assessment criteria, for either an increase of the maximum percentage to up 
to 2%or up to 3%. There needs to be flexibility to go higher than 3% in unique 
circumstances. There are current plans in NSW that are above this 
percentage. A calculation carried out by council demonstrates that in most 
cases a percentage of between 5-8% is required to deliver on the 
infrastructure needed for that community. Council is also currently working in 
conjunction with Liverpool City Council on developing a section 7.12 plan for 
the Western Sydney Aerotropolis Precinct. Very initial findings suggest that it 
a percentage above 3% would be needed to deliver essential infrastructure 
within this precinct. 

It appears that the intention to cap plans at 3% is to prepare a 7.11 plan 
rather than 7.12 plan if the percentage exceeds 3%. However, this is not 
appropriate. The functions and utility of both type of plans are unique and 
both plans are used in different circumstance. Section 7.12 plans are used 
where nexus and apportionment may be difficult to establish. These types of 
plans are particularly useful in mixed-use areas where development rates are 
difficult to predict such as town centres or greenfield area where the planning 
has not been finalised yet such as the Aerotropolis. The introduction of a cap 
will limit the use of 7.12 as a viable option in town centres and greenfield 
areas.  

c) The criteria requires that the area must be identified in the relevant strategic 
plan and must include a ‘significant’ employment growth target for the centre. 
Penrith Local Government Area has centres that are not identified in the 
District Plan but warrant the application of a section 7.12 plan, above 1%. 
Furthermore, council is preparing a section 7.12 plan to apply across the 
whole LGA for non-residential uses and will be seeking to apply a 2% through 
this plan. These criteria will be difficult to demonstrate despite the need for a 
higher percentage to deliver on the required infrastructure. This plan would be 
in place until such time a S7.11 Plan is developed, and the full infrastructure 
needs are identified through precinct planning, for example. 

d) The proposal to require approval from the Minister to seek changes to the 
works schedule for the purposes of a higher percentage will delay 
development as result of a process that may take significant time. 

e) The additional criteria for the 3% increase require the contribution plan to 
include funding and delivery of district-level infrastructure, representing at 
least 10% of total value of the contributions plan. The section 7.12 plan needs 
to be more flexible in its application of the percentage to fund district level 
works as this will further increase the percentage from 3%; and local 
infrastructure should be the priority. Furthermore, the district infrastructure is 
not defined for us to provide further feedback. So there needs to be clarity on 
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definitions of district infrastructure and how this will this be based. Would 
there be a requirement for a needs assessment to be carried out.  

f) The proposed changes, specifically the cap on the percentage charged under 
a s7.12 plan, do not provide a feasible option for Councils to consider their 
use to facilitate infrastructure provision in greenfield areas, such as the 
Aerotropolis precinct.  

g) One of the questions asked in the exhibition is that are there any alternative 
criteria that should be considered? It is difficult to prepare a s7.11 plan in 
early planning of areas as detailed needs analysis has to be carried out. A 
s.7.12 plan would capture contributions until such time as detailed work is 
undertaken including state significant development. A recent example id the 
planning for the Aerotropolis.  

5. DRAFT SPECIAL INFRASTRUCTURE CONTRIBUTIONS (SIC) GUIDELINES 

a) A Ministerial Order Establishes the Special Contributions Area through an 
amendment to the Environmental Planning and Assessment Act 1979 to 
include a map of the Special Contributions Area (SCA) boundary in Schedule 
4 of the Act. This process of identification of an area that a SIC applies to 
should be simplified and easy to administer. 

b) Clear definitions should be provided on each item on the SIC Infrastructure 
List to understand the difference between what is provided at a State Level 
and what is provided at Local Level. 

c) We note that the SIC infrastructure list includes regional libraries. Clarification 
should be provided as to what would constitute a regional library.    

d) Clarification is sought on transport infrastructure. We recommend that road 
infrastructure is defined and included separately to Transport. 

e) Clarification is sought to understand if transport include pathways. 

f) The feasibility testing of a SIC should be carried out considering both state 
and local contributions. Maybe a process involving IPART. If the levy is 
deemed to be unfeasible, then alternate funding mechanism needs to be 
explored and formed. 

g) The feasibility testing of SIC contribution does not look at what the end user 
needs, but instead looks at what the feasibility is. 

h) The Feasibility analysis assumes that local contributions plans are finalised 
before the SIC. It is unrealistic to assume that the local contributions plans 
are finalised before the SIC. 

6. PROPOSED AMENDMENTS TO ENVIRONMENTAL PLANNING AND 
ASSESSMENT REGULATION 2000 

a) We support a contributions system that is transparent and holds councils 
accountable. We are investing into systems that will improve our reporting 
capabilities. However, there is lack of clarity as to what the new reporting 
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requirements will be and what purpose will it serve. There is a lot of emphasis 
on reporting requirements for councils to achieve accountability and 
monitoring within the developer contributions framework. However, it is 
unclear how this will facilitate community participation. 

b) Councils will need sufficient notice to prepare the reporting systems and to be 
able to provide this information. Clarity is sought on when this will take effect. 

c) The proposed reporting will have resource implications specially for VPA 
reporting. Is it suggested that this will be written into agreements as an 
obligation for developers to undertake and report to council for publication? 
Clarity is sought on the triggers for disclosure of reporting works delivered / 
handed over to council. 

d) Clarity is sought on if there is a saving or transitional provision for current 
agreements. 




