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Section	1:	Background	
Disclaimer	
The comments provided in this submission are based on Council’s experience of the contributions 
system. We have not attempted to provide comment on those areas of the system with which we have 
limited experience. 
 
It should be noted that, due to the short timeframe for submissions this submission has been prepared 
by Council staff and represents their views on the issues raised. There was not sufficient time to enable 
the submission to be endorsed by Council prior to the cut-off date. 
 
The short timeframe for submissions has also resulted in brief responses being provided to complex 
issues. Council would be happy to elaborate on any comments made in more detail. 

Our	City	Context	
Shellharbour City Council is a medium sized regional council located within the Illawarra-Shoalhaven 
Region. The city has been undergoing sustained greenfield development since the 1960s with 
development occurring on multiple fronts and the urban area evolving from a collection of small 
townships to a city.  
 
In order to ensure the quality of life for both existing and future residents Council committed to providing 
a level of infrastructure commensurate with its growth into a city. This would not have been possible 
without the development industry contributing both physically and financially to providing the 
infrastructure to serve the community.  

The	role	of	the	contributions	system	in	providing	infrastructure	
Recent discussions regarding the contributions system in NSW have focussed on the cost to the 
development industry and their impact on development feasibility (not to be confused with housing 
affordability). This has distorted the perception of the system, its benefits and its ability to meet the 
ultimate outcome – the provision of the infrastructure people need. 
 
There are a few key issues that have not been addressed in recent discussions that should be 
acknowledged in the following discussion: 
 

 The system provides a valuable funding stream for the provision of infrastructure that is required 
as a result of new development.  

 Restrictions imposed by the NSW Government on local government income coupled with 
significant cost shifting have led to an ever diminishing source of alternate funds to meet the 
additional demand. 

 Everyone (including the development industry) want the infrastructure to be provided but no one 
wants to be the one that pays – it is always someone else’s responsibility 

 Developers are not the only ones with a financial input into the provision of infrastructure under 
a contributions plan. Councils also have a financial commitment through the apportionment 
of costs for the existing community and the need to fund any shortfalls that may occur. 

 The flow of funds in the contributions system is not always one way. Contributions received are 
often used (especially in greenfield developments) to reimburse developers for land and works 
that they have provided that benefit other developments. 

The contributions system not only provides a valuable funding stream for the provision of infrastructure 
but it is also a valuable tool to enable costs to be spread equitably across all developers. 

How	we	currently	use	the	contributions	system	
Council operates a single section 7.11 contributions plan which has been regularly reviewed since it 
was first adopted in 1993 to ensure the assumptions on which it is based remain current. This plan 
currently contains $72.6 million of works which are a mixture of recoupments for items that have already 
been delivered in anticipation of development and future works.  
 
Council’s contributions plan contains limited land acquisition and our contributions remain below the 
relevant thresholds for submission to IPART for review. As such we are able to continue to levy for the 
full range of required infrastructure without the essential works list being applied. 
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There are strong links between Council’s contributions plan and Council’s Long Term Financial Plan 
and Operational and Delivery Plans and we have a strong track record of implementation of the plan. 

In addition to our contributions plan Council has a one major VPA that relates to the Calderwood 
development in west of the City. This development was approved under the State Significant 
Development provisions and was not part of Council’s strategic planning for urban land release when it 
was considered. 
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associated demand for services and infrastructure has continued to grow along with the level of services 
expected by the community. 
 
While Councils do receive some growth in rates revenue due to new development outside of the rate 
pegging limits, the increase in revenue that can be generated does not match the increase in cost of 
servicing these new residents and businesses.  
 
New subdivisions of existing land will see an overall increase in total land value, however the increase 
in land value is determined by the difference between the former value of land (parent lot) and the total 
of the land value on the new subdivided lots (child lots). This increase does not match the expected 
demand for services from the new population associated with the subdivision.  
 
A more extreme example is increases in density on existing land. Minimal land value changes may be 
expected but the number of people which may reside on the land with the higher density will increase 
along with the service demand. Increases in revenue from this example will relate to charges associated 
with base rates if the Council rate structure includes a base rate component.  
 
The Shellharbour City local government area has seen a rapid increase in population growth in recent 
years. This growth will continue for some time yet with demand for services and infrastructure growing 
at the same time. The local government area’s growth has been in both new subdivisions and also 
increases in density of existing developments. The latter in particular places significant financial 
pressure on Council with little additional revenue received despite the increase in population this type 
of growth accommodates.   
 
If reforms are brought in by the NSW Government to better align rate income growth with population 
growth, this should be back dated to address significant population growth that has already occurred in 
recent years in areas like Shellharbour City. 
 
Although Council support the removal of rate pegging in recognition of the financial pressures faced 
through a growing population and cost-shifting, it should not be considered the panacea for the problems 
that currently existing in infrastructure funding. 

Rising	infrastructure	costs	
As one of the key inputs for calculating contribution rates is the cost of infrastructure, it is logical that an 
increase in the cost of providing infrastructure will result in an increase in contribution rates. These 
increases can come from a variety sources including: 
 

 Changes to the dollar value over time  
 Increased costs of materials  
 Increased land costs due to market forces 
 Increased labour costs 
 Changes to the design standards imposed by Stage agencies 

 
These increases are often beyond the control of councils and are a legitimate cost of providing the 
infrastructure. It should be acknowledged that increases in infrastructure costs affect councils as well as 
developers both through the apportionment principles that underpin s7.11 plans. Any increase that is 
passed on to developers through increased contributions is proportional to the demand that they create. 
It is also important to note that where there is a funding shortfall under the plan due to unexpected cost 
increases councils often fund that shortfall. 
 
Although rising infrastructure costs have been raised by the development industry as an unreasonable 
burden that needs to be addressed, these increases in costs actually place a disproportionate burden 
on local government as the full extent of the cost increases are not passed on. 
 
In addition to the above, the development industry has benefited from the capping of contributions at a 
consistent level for nearly 10 years whilst their income from sales has increased. This financial 
advantage has come at the expense of local communities who have had to cross subsidise new 
development.  
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Although infrastructure contributions focus on the provision of new infrastructure it is important to 
remember that each new item of infrastructure provided becomes a council asset that must be managed 
and maintained over its lifetime and replaced at the end of its life. These are costs to council that must 
be funded through rates income.  
 

Inconsistency	in	the	application	of	s7.24	special	infrastructure	contributions	
There is inconsistency not only between the way in which s7.24 is applied and the way in which the local 
contributions system applied but also inconsistency in the way s7.24 is applied between areas. This 
creates confusing and reduces the transparency of the s7.24 system.  
 
The following needs to be addressed in relation to the inconsistencies with the application of s7.24 
contributions (SIC): 

 A single consistent set of requirements should be applied to both systems regarding: 
o Level of information to be provided in justification of the contribution rates 
o The application of any caps or essential works list provisions 
o Reporting requirements 

 ‘Satisfactory arrangements’ clauses should be removed from LEPs as they reduce transparency 
through encouraging contributions to be sought via planning agreements 

 Increased use of SIC should not result in added pressure for reduction of local infrastructure 
contributions as the State government has more funding options available (eg land tax, stamp 
duty)  

‘Nexus’	requirements	in	s7.11	contributions	plans	
It is acknowledged that as a result of cumulative case law over almost 30 years since the nexus based 
infrastructure contributions system was introduced repeated calls from the development industry for 
‘greater transparency’, the information required regarding nexus in contributions plans has become 
increasingly fine-grained. This has contributed to increasingly detailed plans and more constrained 
catchments for contributions. As a result plans have become more difficult to prepare/review and 
contribution rates increased as a smaller number of developments are contributing to the required works. 
This is a trend that must be reversed if plans are to be simplified, more transparent and efficient at 
funding the infrastructure to which they apply.  
 
A potential starting point for addressing this issue would be to provide greater clarity regarding nexus 
requirements through revised practice notes.  

Lack	of	principles	in	s7.4	Planning	Agreements	
Both the EP&A Act and EP&A Regulation contain principles for planning agreements – when and how 
they can be used, what they should contain etc. It is therefore not accurate to say principles are non-
binding. What is missing is the requirement for any principles outlined in the practice notes to be 
considered. If the consideration of practice notes is to become binding on councils, there must be a 
commitment to ensure the advice they contain remains current. 
 
Although the negotiation of planning agreements might not be undertaken in the public realm, the 
process and content at a local level remains relatively transparent due to the following: 

 Planning agreements are publicly notified and all stakeholders are provided with the opportunity 
to review the agreement and provide comment 

 The power to enter into an agreement is not function that is delegated to Council staff. The 
decision whether to enter into an agreement is undertaken by elected representatives in the 
public realm of a council meeting and is the subject of public record. 

 Copies of the executed documents are available on Council’s website as required by the EP&A 
Regulation.  

 Income received, expenditure and cash balance are reported as part of Council’s annual 
financial statements. Any land received through dedication is also reported. 

 
Accountability in the negotiation of the agreement is adequately addressed through the public 
notification and Council decision-making processes outlined above. With regard to accountability 
following execution of the agreement, planning agreements contain clauses that make the parties 
accountable for the implementation of the agreement. Failure to comply with these requirements would 
be considered a breach of the agreement and there are provisions with such agreements that provide a 
mechanism for dealing with such breaches. It is not clear what accountability is being referred to here. 
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Lack	of	transparency	and	certainty	
There appears to be a focus in the issues paper on placing further restrictions and requirements on 
councils to improve transparency and certainty in the system. The issues paper does not identify where 
transparency is lacking or why additional oversight might be needed and who should have this oversight. 
 
Without specific details to provide comment on, Council considers the following to be worth noting for 
future consideration: 

 The more information that is required to be included in a contributions plan for the purposes of 
‘transparency’ the more complex and difficult to read the plan becomes, making it less 
transparent. 

 Greater transparency could be achieved by simplifying the system, reducing the level of detail 
required and managing stakeholder expectations. 

 There is considerably less transparency surrounding SIC than local contributions – if greater 
transparency is to be achieved in the system this should be the starting point. 

 If additional reporting is to be required of councils, this must have a clear purpose, utilise existing 
reporting systems rather than adding to the administrative burden on councils and equivalent 
requirements should be applied to SICs and State planning agreements. 

 Certainty in the contributions system is difficult to achieve unless it is artificially imposed eg 
through the imposition of caps, due to the following: 

o Land values and construction costs which are two of the key inputs into the setting of 
contributions rates – as these are variable so too will be contribution rates. 

o The scope of works required will vary from council to council because every community 
is different 

o Contributions plans are strategic documents with 10 to15 year delivery times – things 
will change during this time and may even change due to changes to development 
patterns. 

Misalignment	between	contributions	payments	and	delivery	of	infrastructure	
This claim is overly simplistic and is being used as a means of justifying the delaying of payment to later 
in the development cycle or transferring costs and risks associated with provision of infrastructure away 
from the development industry.  
 
Council manages the implementation of its contributions plan via a detailed works schedule that spreads 
the cost across the life of the plan. Some infrastructure is provided ahead of demand whilst some 
provided once the demand exists. This is a delicate balancing act that is dependent on money being 
available when needed. To delay payment to a later stage in the process would impact on the stream 
of funding. 
 
The following needs to be considered when examining this issue: 

 The payment of contributions is linked to significant gateway stages in the development process 
to reduce the risk of non-payment – the financial risk to councils will need to be addressed 

 The provision of infrastructure has significant lead times and funding will need to be available 
before demand exists to enable its timely provision – there is no substantial misalignment 

 The delay of payment will reduce the pool of funds available to provide infrastructure in a timely 
manner – this transfers the financial risk to council as the expectation that the infrastructure will 
be available when needed remains and councils will be forced into borrowing to support 
development in their area. 

 Placing a restriction on the title requiring payment to allow payment to be deferred creates 
significant administrative and resourcing issues for councils. 

Operation	of	the	essential	works	list	
The essential works list is focussed on those items of infrastructure that are required to bring a lot to 
market. No consideration was given to the funding of the infrastructure that is critical to the development 
of a sense of place, well-being and community that underlie active and engaged communities. It was 
still expected that these would be provided but no alternate funding source was identified to offset the 
impact of this policy. This remains an issue. 
 
The operation of the list also creates a lack of equity in the system based on the application of an 
arbitrary threshold. The demand for this infrastructure does not change when the threshold is reached. 
Why then should the ability to seek a contribution towards its provision change?  






